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MR JUSTICE POTTS:  The applicant renews his application for leave to move for judicial review, leave having been refused on the papers by Turner J on 12 January 1996.  The application concerns the decision of the Housing Benefit Review Board made on 25 September 1995 to dismiss his appeal on recovery of overpaid housing benefit and an alleged decision made on 15 December 1995 to refuse to set aside the earlier decision.  The applicant seeks to quash the decisions and requires the Board to determine the matter according to law.  He seeks a declaration that, where the law requires reasons for decisions, as in regulation 83 of the relevant regulations, the delivery of reasons after the decision was announced gives rise to procedural impropriety rendering the decision flawed.  
	  The applicant and his family live in local authority property rented from the Council.  They have been in receipt of housing benefit since 1989.  As a result of the applicant's failure to put his autistic sister on the appropriate claim form for housing benefit an overpayment of benefit arose when the applicant's sister reached the age of 25.  
	  The Council appears to have decided to recover overpaid housing benefit and the applicant fell into rent arrears.  It is said on the applicant's behalf that it was unreasonable for the Board to find that the applicant had received a letter of notification of the decision of 17 January 1995.  It is said that the Board was wrong in law, having heard evidence that the overpayment was caused by error of the Council, to find that the overpayment was recoverable.  Mr Wise, who appears for the applicant, submits further that no properly constituted review board was asked to decide the application to set aside the decision of 25 September 1995.  
	  The Board, as I have indicated, met on 25 September 1995.  The present applicant was represented by a solicitor.  The Board heard evidence and reached its decision that day.  On 28 September 1995 it published a record of what had occurred at the hearing in a document that is to be found at page 62 of the bundle.  The document sets out the Board's findings of fact and follows those finding of fact by its reasoning and decision.  Mr Wise accepts that that document was received by the applicant on or about 28 September, but submits that despite this the Board failed to give adequate reasons for its decision or, alternatively, gave reasons after the event.  In his grounds he cites R v Solihull Metropolitan Borough Council 26 HLR 370, a decision of Sedley J.  When Turner J considered this point he observed for the applicant: "The Board was not required to give its reasons at the same time as announcing its decision."  I respectfully adopt that observation and reject this ground of application.
	  Mr Wise's principal complaint is that the findings of fact made by the Board could not have reasonably been arrived at.  The finding of fact principally criticised is that set out at (a):

		"Reasoning and Decisions: Insofar as the claim against overpayment created on 17 January 1995, the Board is satisfied that Mr Williams did receive the letter of notification of the housing benefits determination regarding the overpayment".  



It is clear from a reading of the decision as a whole that the Board heard evidence on this point.  In my judgment from that evidence the Board was entitled to conclude as it did in the passage quoted above.  I am quite unable to say that there is an arguable case that this finding was one that the Board could not reasonably arrive at.
	  It is said that the Board was unreasonable in failing to exercise its discretion to extend the statutory time limit in favour of the applicant.  As to this the Board found at (b):

		"Mr Williams failed to appeal in the time allowed under the regulations and the Board dismisses the appeal to extend the statutory time limit."



Having considered the material before the court, and the contents of the decision document, I am satisfied that the Board was entitled to exercise its discretion in this manner.
	  Criticism is made of the following decisions of the Board:

		"The local authority created the overpayment when the notification by the DSS brought it to their attention that Donna lived with the claimants.

		The Board concluded that regulation 99(1) and (2) have been correctly applied by the Housing Benefits section.

		Having regard to regulation 10 the decision is that both overpayments were recoverable."



Mr Wise submits that in concluding as it did in the respects set out above the Board failed properly to exercise its discretion.  I reject this submission.  In my judgment the decision in question were all decisions that the Board was entitled to reach on the material before it.  I am satisfied on the whole of the material that this applicant has no arguable case for challenging the decision of 25 September 1995.
	  As to the alleged decision of 15 December 1995, Mr Wise points to regulation 86 of the Housing Benefit (General) Regulations 1987, which provides that a person affected by the determination or decision of a housing board may apply to an authority of like status to have the determination set aside.  Mr Wise submits that the applicant applied to the respondents under regulation 86 of the 1987 regulations to have the decision of 25 September set aside and that on 15 September 1995 the respondents refused the application through their Borough Solicitor and Estates Officer.  That person, submits Mr Wise, was and is not an authority of like status within the meaning of regulation 87 of the 1987 regulations:

		"Authority of like status means a review board of different composition to that giving the decision where it is inexpedient for the same review board to correct or set aside its decision."



	  The Borough Solicitor and Estates Officer of the respondent is clearly not an authority of like status to the Housing Benefit Review Board which determined the applicant's case on 25 September 1995.  It is necessary, however, in assessing this submission to look at the letter of 15 December 1995 which Mr Wise submits was a determination which was not taken by a properly constituted body.  The letter of 15 December 1995 begins:

		"Thank you for your letter of 11 December on which I have now had an opportunity to take instructions.  After examining the background to this case I have concluded that there are no facts to justify recommending the Review Board to reconsider or change their decision in this case.  The Review Board sat for over two hours delivering their decision."



The letter goes on to deal with the applicant's grounds "in the same order as you set them out" and concludes: 

		"I have hopefully dealt with your grounds in sufficient detail to persuade you that your application for leave is misconceived.  I would welcome your confirmation that you are not, in fact, pursuing it.  In the event that my optimism is misplaced, I would welcome your assurance that you will place this letter before the judge who is deciding your application so that he might be aware of the Review Board's stance in this matter."



	  In order to appreciate the points made by the Borough Solicitor in the letter of 15 December 1995, and to understand his stance, reference must be made to the letter of the applicant's solicitors which provoked it.  It is dated 11 December 1995 and reads:

		"We write following the decision of the Housing Review Board on 25 September 1995.  We have taken counsel's opinion on that decision.  Counsel strongly advises us that our client has an excellent prospect of succeeding in an application to judicially review your decision.  We hold a valid legal aid certificate to issue such a challenge and we are instructed to advise you that proceedings will be issued within seven days unless the Council exercises its powers under regulation 86 of the 1987 regulations to set aside the decision of 25 September 1995."



The letter then goes on to set out the grounds for setting aside, and concludes:

		"We look forward to your response by return."



As I have indicated, the Borough Solicitor responded on 15 December 1995 in the terms quoted.  
	  I am satisfied that when the letter of 11 December is read with the letter of 15 December, the letter of 15 December can by no stretch of the imagination be interpreted as an exercise or purported exercise of the powers conferred by regulation 87.  What the Borough Solicitor was doing in the letter of 15 December 1995, under the threat of proceedings, was to explain why those proceedings were in his opinion misconceived.
	  Having received this letter the applicant could, if it was thought that it served his interests, have required the respondents to convene an authority of like status to consider an application under regulation 86.  The applicant failed to do this.  He began these proceedings for judicial review.  Against this background, in my judgment, there are no arguable grounds for saying that by the letter of 15 December 1995 a decision was made by an improperly constituted body within the meaning of regulation 87.  The applicant chose, presumably on advice, to take proceedings for judicial review of the decision of 25 September 1995.  I have given reasons for refusing leave to apply for review of that decision.  I share the view of Turner J that that decision was one of fact which the Board was entitled to reach in all the circumstances.  It is a matter of regret that those advising the applicant did not take note of the views expressed by the Borough Solicitor in his letter of 15 December 1995 concerning the prospects of success on an application for judicial review.  This application is refused.

MR WISE:  May I have an order for legal aid taxation?

MR JUSTICE POTTS:  Yes.

MR WISE:  Thank you very much.



	_______________________________

